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1. INTRODUCTION

Until quite recently in historical terms, the exercise of jurisdiction
in criminal matters has been reserved for national criminal courts.! In
other words, criminal jurisdiction, as the precondition for the exercise
of the right to conduct criminal repression (ius puniendi) was strictly
within the competences of the state, as one of the key elements of that
state’s sovereignty.

This started to change over the course of the twentieth century.
Namely, the horrors of two world wars which were waged on until
then unprecedented, industrial scale, have appalled the humanity and
accelerated ideas of “transferring” parts of national criminal jurisdiction
for the most serious crimes, which are of concern to the international
community as a whole, to international criminal judicial organs. Although
there were such (although unsuccessful) attempts before,? the first time
that they have been materialized were the famous trials in Nuremberg
and Tokyo in the aftermath of World War I1.

The very idea of conducting international criminal proceedings
is generally not a bad one, given the fact that some crimes are indeed
so politically sensitive, that it could not be reasonably expected that
any national judiciary could completely professionally and impartially
subject them to criminal proceedings (see Cassese 1998, 6-8). However,
in order for international criminal proceedings to have any sense, and not
to be regarded as a mere farse, the international judicial organs that are
conducting them in the first place need to be formed in a legally perfect
way. In other words, how can any “judicial” organ take upon itself the
right to issue criminal sentences, the most severe of them being penalties,
without fulfilling the condition that such an organ was at least formed
according to law?

However, there have been some notable historical exceptions, such as the trial of
Konradin von Hohenstaufen in Naples in 1268 and the more famous trial of Peter
von Hagenbach in Breisach in 1474 (see more about these trials in Skuli¢ 2020b,
96).

For example, the famous attempt to put German Kaiser Wilhelm II on trial after the
World War I (see more in Skuli¢ 2020b, 97-98; Bojani¢ 2022).
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In the spirit of what has been said, in this paper we shall analyze the
way in which the International Criminal Tribunal for former Yugoslavia
(ICTY) was created. The main hypothesis of the article is that this
tribunal has not been established in a lawful manner, because the organ
that founded it — i.e. the UN Security Council — did not have the authority
to do it. In order to check the hypothesis, we will research and analyze
various arguments that have been pointed out in legal theory, as well as
in the practice of the ICTY itself and by some of the organs of United
Nations (i.e. the UN Secretary General), pro et contra the method which
was chosen for the creation of the tribunal.

The analysis that we are about to conduct is a strictly legal one, i.e.
we would evaluate the creation of the ICTY strictly from the legal point
of view, using legal argumentation and legal reasoning. Namely, the
question of legality of the ICTY could essentially only be examined from
the legal perspective of (in)validity of legal basis for its creation, while
political arguments must not play any role in this regard (Skuli¢ 2013,
55). In other words, “in examining the legitimacy of the ICTY’s creation,
the questions of whether an international criminal tribunal should have
been formed and whether the acts committed in the former Yugoslavia
were severe violations of humanitarian law are wholly distinct from
whether the ICTY was formed according to rule” (Davis 2002, 406).

2. OVERVIEW OF THE PROCESS OF CREATION OF THE
ICTY

Starting from the early 1990s, the Socialist Federal Republic of
Yugoslavia (SFRY) was in the process of disintegration. This process
was not a peaceful one — in fact, it encompassed several armed conflicts:
the War in Slovenia (1991), the War in Croatia (1991-1995), the War in
Bosnia and Herzegovina (1992—-1995), the War in Kosovo (1998-1999)
which culminated in the NATO aggression against the Federal Republic
of Yugoslavia (FRY) in the spring of 1999, the armed insurgency in the
so-called Presevo valley in the Southern Serbia (1999-2001), as well as
the armed conflict in Macedonia in 2001. During these armed conflicts
it is indisputable that numerous atrocities, some of them amounting to
international crimes, have been committed.?

* Tt has been noted that the UN Security Council “created the Court under the pressure
of an international outcry” and that the “many resolutions preceding Resolution
827 were nothing more than a moderate reaction to an external pressure that,
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The UN Security Council, an organ of the United Nations which
was “given primary responsibility for the maintenance of international
peace and security” (Shaw 2003, 1084), started to deal with the armed
conflict(s) in the territory of the former SFRY in 1991 when it passed
its first resolution on the matter.* In the following year and a half, a
“chain” of the UN Security Council resolutions concerned with the
situation in the former Yugoslavia followed,” among which of particular
importance is the resolution 780 of 6 October, 1992, when the Security
Council requested the UN Secretary-General to “establish, as a matter of
urgency, an impartial Commission of Experts to examine and analyse the
information submitted pursuant to resolution 771 (1992) and the present
resolution, together with such further information as the Commission
of Experts may obtain through its own investigations or efforts...with
a view to providing the Secretary-General with its conclusions on
the evidence of grave breaches of the Geneva Conventions and other
violations of international humanitarian law committed in the territory
of the former Yugoslavia”.®

It has been noted that “while the Commission of Experts was not
originally set up in October 1992 with the specific view that it would
be the first step in the establishment of an ad hoc war crimes tribunal,
that prospect was nonetheless contemplated by several members of
the Security Council” (Bassiouni 1994, 790). So, it could be said

in 1993, became so strong that the Council had no other option than to create the
Court” (Baroni 2000, 237-238) — therefore, “the decision to establish the new
tribunal was a logical step for the Security Council” (Greenwood 1993, 642).
The question whether the Security Council possessed an authority to create the
ICTY will be addressed in the following pages. Here we would only like to point
out that, although, as we have said above, it is indisputable that heinous crimes
were indeed committed in the armed conflict(s) in former Yugoslavia, during the
course of the conflict(s) there was nevertheless a massive media effort that greatly
exaggerated the scale of these crimes. For example, Ciri¢ (2013, 175) reminds that
on 3 January 1993 Newsweek spoke about 30.000-50.000 rapes committed by the
Serbs, event though such an enormous and outrageous number, bearing in mind
the population figures at the time in former Yugoslavia (more specifically, Bosnia
and Herzegovina), as well as the duration of the conflict, was even theoretically
impossible.

4 Resolution 713, 25 September 1991. United Nations Digital Library. https://
digitallibrary.un.org/record/126827?v=pdf, (13. 8. 2025).

5 See e.g. resolution 764 of 13 July 1992, resolution 771 of 13 August 1992,
resolution 780 of 6 October 1992.

¢ Resolution 780 of 6 October 1992, para. 2. United Nations Digital Library. https://
digitallibrary.un.org/record/151310?v=pdf (13. 8. 2025).
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that the Commission of Experts “has made the greatest impact on the
establishment of the ICTY” (Colovié 2013, 122), i.e. that “the subsequent
stages in the establishment of the International Criminal Tribunal [...]
revealed the nexus between the Commission and Tribunal, though no
formal institutional links were developed’” (Bassiouni 1994, 790).7 After
the Commission submitted its first Interim Report,® the Security Council
“took the first step in establishing an ad hoc International Criminal
Tribunal for Former Yugoslavia” (Bassiouni 1994, 791) — namely, on
February 22, 1993 the Security Council passed resolution 808, through
which it decided “that an international tribunal shall be established for the
prosecution of persons responsible for serious violations of international
humanitarian law committed on the territory of the former Yugoslavia
since 19917 (para. 1).° Finally, after the Secretary-General submitted
his Report (in further text: Report),'® which also contained the statute of
the future tribunal in an annex, the UN Security Council has on 25 May
1993, “acting under Chapter VII of the Charter of United Nations”,"!

7 Schabas (2001) notes that the Commission of Experts “urged the establishment of
an international criminal tribunal, an idea that had originally been recommended by
Lord Owen and Cyrus Vance” (10). Calls for the creation of the tribunal were also
present in a part of legal theory at the time (see e.g. Meron 1993, 122, 132)

Colovi¢ (2013) analyzes the report critically (see 124—128) and concludes that
it was “based on information that was too general and that was acquired [...] by
indirect means” (127-128).

® United Nations Digital Library. https:/digitallibrary.un.org/record/243008?v=pdf
(13. 8. 2025). The Security Council further requested the UN Secretary General “to
submit for consideration by the Council at the earliest possible date, and if possible
no latter than 60 days after the adoption of the present resolution, a report on all
aspects of this matter, including specific proposals and where appropriate options for
the effective and expeditious implementation of the decision contained in paragraph
1 above, taking into account suggestions put forward in this regards by Members
States” (Resolution 808, para. 2).

Report of the Secretary-General Pursuant to Paragraph 2 of Security Council
Resolution 808 (1993), S/25704, 3 May 1993. United Nations Digital Library.
https://digitallibrary.un.org/record/166504?v=pdf (13. 9. 2025).

In the preamble of the resolution 827 the UN Security Council has noted, inter
alia, that “this situation continues to constitute a threat to international peace and
security”, as well as that “in the particular circumstances of the former Yugoslavia
the establishment as an ad hoc measure by the Council of an international tribunal
and the prosecution of persons responsible for serious violations of international
humanitarian law would enable this aim to be achieved and would contribute to the
restoration and maintenance of the peace”.
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adopted resolution 827,'% thus creating the ICTY." In the preamble
of the resolution 827 the UN Security Council has noted, inter alia,
that the situation in former Yugoslavia “continues to constitute a threat
to international peace and security”, as well as that “in the particular
circumstances of the former Yugoslavia the establishment as an ad hoc
measure by the Council of an international tribunal and the prosecution of
persons responsible for serious violations of international humanitarian
law [...] would contribute to the restoration and maintenance of the
peace”. !

12 United Nations Digital Library. https:/digitallibrary.un.org/record/1665672?v=pdf

(13. 8. 2025). It is interesting to note the resolution 827 was unanimously adopted
in the Security Council (Colovié 2013, 130). Namely, “it was far from certain
at the outset that using Chapter VII authority to create a criminal tribunal and to
impose criminal penalties on individuals — including high state officials — would be
acceptable to the international community as a whole* (Matheson & Scheffer 2016,
179). However, the quoted authors then note that “fortunately, the Yugoslav situation
came to a head in the period immediately after the end of the Cold War when the
members of the Security Council were freely using Chapter VII to take wide-
ranging actions having important political, military, and economic consequences‘
(Matheson & Schaffer 2016, 179). A different view on this issue has been presented
by Avramov — she remarks that the resolution has been adopted “under pressure
from the US”, which has considered itself to be “a supreme arbiter in the post-
Cold War world” (Avramov 1994, 490). In this sense, it has been pointed out
that “the creation of such a tribunal thus was one of the first priorities of the new
administration” in the US, i.e. Clinton administration (Matheson & Scheffer 2016,
175; for a detailed account on the official policy of the US regarding the creation of
the ICTY see Matheson & Scheffer 2016, 174-176).
However, several member states of the UN Security Council, i.e. China (a
permanent member of the Council), as well as Brazil (an elected member at the
time), have issued statements in which in their essence they declare their generally
negative stance to the creation of an international criminal tribunal through this
method, and that a lawful way for its founding would be an international treaty.
These states have nevertheless voted in favor of the creation of the ICTY due to
political reasons and considerations. Similar objections were also raised by Mexico
and FR Yugoslavia (see Miti¢ 1997, 146-148).

5 The official name of the ICTY was “The International Tribunal for the Prosecution
of Persons Responsible for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1 January 1991,

4 The creation of the ICTY by the UN Security Council was a completely
unprecedented measure in 1993 (Murphy 1999, 63; Avramov 2011, 413). Some
authors note that “the establishment of the Yugoslavia Court is one example
of the many innovative measures that the Security Council has employed in
enforcing its decisions after the Cold War, creating for the first time a direct link
between accountability and peace” (Baroni 2000, 235; similarly, Greenwood 1993,
646). Namely, it was the first time in the history of United Nations that an ad hoc
international criminal tribunal has been created (see Avramov 1994, 480; Radulovi¢
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3. WAS THE ICTY CREATED LEGALLY?

A part of legal theory is of the opinion that “the creation of the

Yugoslavia Tribunal was most certainly a breakthrough in the enforcement
of international humanitarian law and marked the beginning of a new
era in international criminal justice” (Baroni 2000, 234). Nevertheless,
ever since the ICTY was founded, debates have been ongoing about the
legality of the method chosen for its creation. Naturally, these debates
are more present and are more vigorous in the circle of authors coming
from the states that have been impacted the most by the ICTY, i.e. the
states that emerged from the SFRY. The issue of legality of the creation
of the ICTY has also been addressed by the ICTY itself, in 7adic case.'

2000, 531-532), even though, in the period since the founding of the UN, numerous

wars have taken place, e.g. Korean War (1950-1953), Algerian War (1954-1962),
War in Vietnam (1955-1975), Soviet-Afghan War (1979-1989), Iran—Iraq War
(1980-1988), Gulf War (1990-1991) etc. — not in a single one of these cases did
the UN create an ad hoc international criminal tribunal, even though there were
plenty of evidence of various international crimes being committed during them
(see ABpamoB 1994, 485-486). Thus, the creation of such a tribunal only in the
case of former Yugoslavia (and a year later in the case of Rwanda) could hardly
be reconciled with an idea of equality before criminal justice. This is the fact that
not even the most prominent supporters of the ICTY in the field of legal theory
can directly deny. For example, Cassese (1998, 10) stated that it is “essential for
the international community to establish and strengthen criminal justice. Since, by
definition, justice cannot be selective, the present ad hoc Tribunals should soon
be replaced by a Permanent Criminal Court with general jurisdiction”. Similarly,
Meron (1993, 135), while vehemently supporting the idea of creation of the ICTY,
confessed that, in order to “avoid charges of Eurocentrism this ad hoc tribunal for
the former Yugoslavia should be a step toward the creation of a permanent criminal
tribunal with general jurisdiction”.

Prosecutor v. Dusko Tadi¢, 1T-94-1-T, Decision on the Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995 (in the following text of this
paper — Tadic). The defendant has, inter alia, claimed that the ICTY was created
unlawfully (see Tadic, para. 8), while the court dismissed this claim (see Tadi¢, para.
146). While we shall address the particular and relevant parts of this decision on the
following pages of this paper, we will here only comment on the fact that the ICTY
has decided to determine whether it itself has been formed in a lawful way.

At first instance, the Trial Chamber in 7adic¢ has declared itself to be incompetent in
relation to the question of the legality of the ICTY’s establishment (see Disposition
in Prosecutor v. DuSko Tadi¢, 1T-94-1-T, Decision on the Defence Motion on
Jurisdiction, 10 August 1995) — in has stated that the “validity of the creation
of the International Tribunal is not truly a matter of jurisdiction but rather of the
lawfulness of its creation, involving scrutiny of the powers of the Security Council
and of the manner of their exercise” (para. 4) and that “this International Tribunal
is not a constitutional court set up to scrutinize the actions of organs of the United
Nations”, in a sense that it is without an authority to investigate the legality of its
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The main and most important question of this topic is whether it
was within the UN Security Council jurisdiction to create an (ad hoc)
international criminal tribunal. As we have seen, when it had created
the ICTY, the Security Council has referred to Chapter VII of the UN
Charter, which regulates the Council’s action with respect to threats to
peace, breaches of peace and acts of aggression. Namely, the Security
Council “shall determine the existence of any threat to the peace, breach
of the peace, or act of aggression and shall make recommendations, or
decide what measures shall be taken in accordance with Articles 41 and
42, to maintain or restore international peace and security” (Art. 39 of
the UN Charter). Furthermore, “the Security Council may decide what
measures not involving the use of armed force are to be employed to

creation by the Security Council (para. 5) — nevertheless, the Trial Chamber did
provide a series of arguments in favor of the thesis that the ICTY was indeed created
lawfully (see paras. 6-40), being of an opinion that “it would be inappropriate to
dismiss without comment the accused’s contentions that the establishment of the
International Tribunal by the Security Council was beyond power and an ill-founded
political action, not reasonably aimed at restoring and maintaining peace, and that
the International Tribunal is not duly established by law” (para. 6).

However, the Appels Chamber has considered the question of whether the ICTY has
been formed in a lawful way as the question of la compétence de la compétence
(kompetenz-kompetenz, see Tadi¢, paras. 18-19) — i.e. that “it possessed the
jurisdiction to decide its own jurisdiction” (Davis 2002, 408). This principle is
well established in international arbitrations, and its essence is that the “arbiters
have competence to decide themselves on their own competence (jurisdiction)
[...] if the arbiters did not possess ,,Kompetenz—Kompetenz*, than when an issue
of jurisdiction is raised, the arbiters should stop and wait for the determination of
the competent court regarding the validity of the arbitration aggreement [...] the
arbiters can themselves decide whether the contended arbitratrion aggreement is
valid or not* (Varadi et al. 2019, 583) — therefore, the arbiters could themselves
decide whether they, as arbitrators have been “formed lawfully” or not. In this
sense, the Appeals Chamber decided that it, i.e. the ICTY, had the authority to
determine whether it has been established in a lawful way or not. Neverheless,
an institute of la compétence de la compétence is incompatible with criminal law.
Namely, criminal courts do not possess the jurisdiction to adjudicate whether or
not they have been formed lawfully or not — they can only determine whether they
have jurisdiction regarding the concrete crime or not (see Skuli¢ 2020a, 101-102).
Also, it is plausible to say that it has been hardly to expect that the ICTY would
issue a different decision in the 7adi¢ case than the one it has issued, given the fact
that, “have the judges issued a different decision, they would have pronounced
themselves to be participants in illegal activity, so it could be in no case concluded
that they were unbiased in this case” (Skuli¢ 2020b, 125). In the end, we can say
that the stance taken by the Trial Chamber seems much more plausible than the one
taken by the Appeals Chamber — indeed, the ICTY itself was not empowered in any
way to adjudicate whether it was created lawfully or not.
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give effect to its decisions, and it may call upon the Members of the
United Nations to apply such measures. These may include complete
or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance
of diplomatic relations” (Art. 41 of the UN Charter). Of relevance for
our topic is also the power of the UN Security Council to “establish
such subsidiary organs as it deems necessary for the performance of its
functions” (Art. 29 of the UN Charter).

In its Report, the UN Secretary-General has stated that he believed
that “the International Tribunal should be established by a decision
of the Security Council on the basis of Chapter VII of the Charter of
United Nations” and that “such a decision would constitute a measure
to maintain or restore international peace and security, following the
requisite determination of the existence of a threat to the peace, breach
of the peace or act of aggression” (para. 22). Furthermore, he has stated
that “in this particular case, the Security Council would be establishing,
as an enforcement measure under Chapter VII, a subsidiary organ within
the terms of Article 29 of the Charter, but one of a judicial nature” (para.
28). This line of thought was followed by the ICTY in 7adi¢ case, when it
determined that “in sum, the establishment of the International Tribunal
falls squarely within the powers of the Security Council under Article
41” (Tadié, para. 36).'°

¢ There exists a tendency in a part of theory of international criminal law, when it
comes to the issue of legality of the ICTY, to uncritically adopt the ICTY’s own
decision on the matter in 7adi¢ case (in which it has deemed its own formation as
completely legal) and thus to proclaim its creation as legal, “without providing any
further argumentation. In this sense, Degan & Pavisi¢ (2005) write that the ICTY
has in 7adi¢ with compelling legal reasons dismissed numerous arguments of the
defense that disputed the authority of the UN Security Council to create this ad hoc
organ of criminal judiciary”, and that, therefore, “there should be no doubt regarding
its creation” (400). In this sense also Dahm, Delbriick & Wolfram (2002, 1132—
1133). Cassese similarly only notes that the ICTY itself proved that the objections
raised about the legality of the creation of the ICTY are unfounded (Kaseze
2005, 398), while Schabas (2001, 12) simply states that in the 7adic¢ jurisdictional
decision, the ICTY “clarified important legal issues relating to the creation of the
body”. It is interesting to note that one of the previously cited authors, Antonio
Cassese, a former judge and the first president of the ICTY (1993-1995), was also
the president of the Appeals Chamber in 7adi¢ case that has issued the relevant
decision. Without entering into further considerations on the appropriatness of the
ICTY itself to make an adjudication on the legality of its own creation (which we
were discussing elsewhere in this paper, see supra note 15), here we would only like
to remind that the task of legal theory is, inter alia, to research, analyze and criticize
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Secretary-General admitted that “the approach which, in
the normal course of events, would be followed in establishing an
international tribunal would be the conclusion of a treaty by which the
States parties would establish a tribunal and approve its statute”, which
would then “be open for signature and ratification”, and concluded
that “such an approach would have the advantage of allowing for a
detailed examination and elaboration of all the issues pertaining to the
establishment of the international tribunal”, and particularly that “it also
would allow the States participating in the negotiation and conclusion of
the treaty fully to exercise their sovereign will, in particular whether they
wish to become parties to the treaty or not” (Report, para. 19).

Nevertheless, the Secretary-General then listed the reasons that, in
his opinion, make the formation of'the tribunal via treaty disadvantageous.
In this sense, he outlined that it would require “considerable time to
establish an instrument and then to achieve the required number of
ratifications for entry into force”, and that “even then, there could be
no guarantee that ratifications will be received from those States which
should be parties to the treaty if it is to be truly effective” (Report, para.
20). Furthermore, the Secretary-General noted that the involvement
of General Assembly, “as the most representative organ of the United
Nations”, in the “drafting or the review of the statute of the International
Tribunal would not be reconcilable with the urgency expressed by the
Security Council in resolution 808 (1993)” (Report, para. 21). The
Secretary General concluded that the creation of the tribunal by the UN
Security Council “would have the advantage of being expeditious and
of being immediately effective as all States would be under a binding
obligation to take whatever action is required to carry out a decision
taken as an enforcement measure under Chapter VII” (Report, para. 23).

A part of doctrine concurs with the arguments that the UN
Secretary-General presented in his Report. In that sense, Raicevic¢
remarks that the process of “concluding an international treaty would
require a complex procedure and take a lot of time”, while there was
also “a serious concern (which would most probably have proven to
be correct) that some states, most notably the actors of the conflict on

jurisprudence. Therefore, the fact that the ICTY, or any other court in the world,
has made some decision, does not mean that such a decision must be regarded in
legal theory as some sort of a “sacred cow” — in other words, it can be subject to
theoretical research, analysis and eventually criticism — excactly what we are doing
with the decision of the ICTY in the Tadi¢ case in this paper.
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the territory of former SFRY, would not want to ratify the international
treaty on the creation of the tribunal, which would make its functioning
completely impossible” (Raic¢evi¢ 2002, 351; in this sense also Meron
1994, 79; Matheson & Scheffer 2016, 179). Sorel (2011, 32-33) notes
that “the lack of results from negotiations, combined with the growing
information about atrocities, ethnic cleansing, mass rapes, and population
displacements, compelled the Security Council to act in a manner both
symbolic and significant”.

Although the UN Security Council has obviously followed the
reasoning of the Secretary-General, such an approach was criticized for
various reasons. The first, somewhat prejudicial question, was whether
the situation in former Yugoslavia at the time could at all have been
qualified as a “threat to international peace and security”, as the UN
Security Council claimed in its resolutions 808 and 827 and, as such,
represent the basis for the Security Council to undertake measures for
maintaining or restoring international peace. In Tadi¢ the ICTY, although
arguing that the “threat to the peace” is more of a political concept
than the concept of an “act of aggression” which it deemed to be more
amenable to a legal determination, nevertheless conceded that “the
determination that there exists such a threat is not a totally unfettered
discretion, as it has to remain, at the very least, within the limits of the
Purposes and Principles of the Charter” (7Tadié, para. 29). In legal theory
the fact whether the conflict(s) on the teritory of former Yugoslavia
indeed represented a threat to (international) peace has been disputed
(see Cavoski 1998, 144-145; Skuli¢ 2013, 61-62; Colovi¢ 2013, 135-
137). However, the ICTY concluded that, even if the conflict in the
former SFRY was considered to be merely “an ‘international armed
conflict’, it would still constitute a ‘threat to the peace’ according to the
settled practice of the Security Council and the common understanding
of the United Nations membership in general” (Tadi¢, para. 30)."”

Having deemed the situation in former Yugoslavia as a “threat to
the peace”, the UN Security Council has chosen to react to such a threat
by creating the ICTY as a measure which had the aim to “maintain or
restore international peace. The ICTY opined that “prima facie, the

7 The ICTY further provided the examples when the UN Security Council has
classified cases of civil war or internal strife as a “threat to the peace” (Congo crisis
at the beginning of 1960s, and more recently Liberia and Somalia) and subsequently
acted in such situations under Chapter VII of the Charter (see 7adi¢, para. 30).
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international Tribunal matches perfectly the description in Article 41'®
of “measures not involving the use of force” (7adi¢, para. 34). A part
of doctrine also supports this view. In that sense, Paunovi¢ (1997, 126)
states that the UN Security Council had a discretionary right to create a
criminal tribunal, if the maintenance of peace and security in the world
is in question (126). Vasilijevi¢ (1996, 55) similarly argues that it was
left to the UN Security Council to “assess what measure it is going to
implement in the concrete case, and therefore criminal prosecution is
not excluded neither”.

Nevertheless, such a view has not been universally accepted in
legal theory. There have been multiple grounds on which various authors
have contested it. First of all, it has been said that the “creation of a
judicial organ within the framework of enforcement measures goes
further than even the most extensive interpretation of the text of the UN
Charter in accordance with the rules on interpretation of international
treaties according to the 1969 Vienna Convention” and that the “redactors
of the UN Charter in 1945 never even thought about such an outcome
— that according to the “famous” Chapter VII international courts could
be created” (Pordevi¢ 1997, 157-158; in this sense also Davis 2002,
397; Krivokapi¢ 2013, 28). The creation of a judicial organ, including a
criminal tribunal, is not explicitly listed as one of measures that the UN
Security Council could implement according to the art. 41 of the UN
Charter (see Milojevi¢ 1997, 104; Colovié 2013, 129)." However, the
ICTY argued that “it is evident that the measures set out in Article 41
are merely illustrative examples which obviously do not exclude other
measures” and that “all the Article requires is that they do not involve
the use of force” (Tadic, para. 35).

It is true that the list of measures contained in the art. 41 of the
Charter is provided in an exempli causa manner — it does not represent
numerus clausus. However, that does not mean that the Security Council
is completely free in deciding what other measures, besides the ones
already explicitly mentioned, could be implemented. As Davis (2002,

“The Security Council may decide what measures not involving the use of armed
force are to be employed to give effect to its decisions, and it may call upon the
Members of the United Nations to apply such measures. These may include
complete or partial interruption of economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of communication, and the severance of
diplomatic relations.”

19 This indisputable fact was also acknowledged by the ICTY in 7adic¢ (see para. 33).
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410—411) correctly points out, the Security Council has completely
disregarded one of the basic principles of statutory interpretation —
ejusdem generis, according to which “when a list of options is referred
to by a broad phrase, that broad phrase will be interpreted to include only
those options in that same general category or in the same genus as the
list of options”. Accordingly, the cited author concludes that, as all the
exemplary measures prescribed in the art. 41 of the Charter “involve a
limited or complete stoppage of economic, political, or communicative
ties”, then “the general phrase that the Council may choose what non-
military means can be used to effectuate the ends of its decisions,
while seemingly limitless, should have been construed to include only
measures of the same kind as the listed measures (e.g., interruptions
to economic, political, or communicative ties)” (Davis 2002, 411). We
support this view entirely. Furthermore, if we have accepted the opposite
stance, i.e. the view that the creation of a criminal tribunal could be
legally subsumed under the measures stipulated in the art. 41 of the UN
Charter, that would a fortiori have meant that “the Security Council
could do anything. Moreover, based on such interpretation the Security
Council would be more authorized to dissolve a parliament of a state, to
depose its head of state, to change state borders etc. if it is of an opinion
that the state in question represents a threat to the peace, than to create a
criminal court” (Stojanovi¢ 2017, 120)*° — it is sufficient to note that the
UN Security Council obviously does not possess such powers.?!

Let us now take a look on the character of the creation of
a criminal tribunal as a measure to maintain or restore international
peace. A list of authors drew the attention to the fact that the creation
of a criminal tribunal is completely incompatible with the aim that the
UN Security Council has, at least declaratively, tried to achieve — the
maintenance or restoration of international peace and security. In that
sense, although it might be true that there has been “no instance in the

2 1In this sense also Krivokapi¢ (1996, 53—54), when he says that “an argument that
the perpetrators should have been punished is not sufficient, at least not for a lawyer,
because with the same or similar motivation the Security Council could very soon
begin to claim many other competences which have not been given to it by the
Carter, including various forms of interference in domestic affairs of the state”.

2 With obvious relevance to this discussion, doctrine of international law recognizes,
as a deficiency in the work of the UN Security Council, the “lack of efficient control
of legality of its decisions, which has created room for abuses that could have
very severe consequences, taking the power of the Security Council into account”
(Etinski et al. 2017, 241).
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history of mankind where war has broken out because a person has
been tried for his misdeeds” (Cassese 1998, 8), it has also been noted
that “it is not known from history that any court was formed in order to
help anyone in fulfilling a peace mission” (Milojevi¢ 1997, 109), and
similarly, that a “court for punishing persons who acted contrary to the
rules of international conventions and customs, is not an institute by the
means of which the peace in the world is being secured” (Vujin 1997,
119).

Namely, it is true, in principle, that “it would be a total
misconception of what are the criteria of legality and validity in law
to test the legality of such measures ex post facto by their success or
failure to achieve their ends” (7adic¢, para. 39). However, the choice of
the concrete measure can be important in connection to the teleological
method of interpretation of the relevant norms of the UN Charter.
Teleological interpretation represents a “decisive and final method of
interpretation” which “solves the dilemma which of all the possible
meanings of the norm is indeed its true meaning”, by “determining the
reasons of the existence of the norm by the means of its ratio legis”
(Mitrovi¢ 2015, 273). Therefore, one must ask himself — what is the
purpose, i.e. the aim that the UN Security Council is to achieve by
implementing the measures in question? The answer is obvious — the
purpose is maintenance or restoration of international peace and security,
as it is stipulated in the Charter. The creation of an international criminal
tribunal in connection to the armed conflict that is still ongoing is not a
suitable means of achieving this aim in any way (Skundri¢ 2021, 34).
Namely, even though there are opinions that “mass and grave violations
of international humanitarian law in the conflicts of collectivises that
live close to each other demand the establishment of a strong legal
institution with preventive effect on the participants of the conflict, which
would send them a clear message that the barbarities will not remain
unpunished” (Krapac 1995, 23), we are of an opinion that it would be
logical to expect that the creation of such an institution could only have
an effect that the conflict lasts even longer, given the fact that persons
that hold high-ranking positions within the civil and/or military hierarchy
of the sides in conflict and who would most likely be subject to criminal
proceedings before the tribunal, would in their own interest prolong the
conflict, in order to postpone or even avoid criminal prosecution, for the
crimes they have already committed or, eventually, for the crimes they
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are about to commit (Skundri¢ 2021, 34).22 In this sense, Gaji¢ points
out that the “expediency of international criminal judiciary can only be
assessed in the context of a post-conflict situation and the will of states
to cooperate with the prosecution. There is no basis for a claim that
international criminal tribunals are expedient during the armed conflict
and at least during the period while those that have been accused are in
power” (Gaji¢ 2009, 145).

The futility of the creation of a criminal tribunal as a measure to
achieve, or at least to contribute to a cessation of hostilities has exactly
shown itself in the case of armed conflicts on the territory of former
Yugoslavia — it can quite easily be noticed that the ICTY “did not
contribute to achieving peace on the territory of former SFRY, because
for years after it was created and started to actively function, a bloody
civil war was ravaging on the territory of former Yugoslavia”,® and that
“during 1998/99, an armed conflict has spread on the territory of Serbia,
where until then there were no hostilities, and culminated in the NATO
aggression against the Federal Republic of Yugoslavia” (Skuli¢ 2013,
60—61). Therefore, from the point of view of the teleological method of
interpretation of law, it follows that the UN Security Council could not
have resorted to creating an international criminal tribunal as a measure
stipulated in art. 41 of the Charter, because the purpose of that norm, i.e.
maintaining or restoring international peace and security, could not have
been achieved by the means of creating such a tribunal.

One more point on which the method of creation of the ICTY
has been criticized is that, as the Security Council itself did not possess
competence to conduct criminal trials of individuals, it could not
convey such authority on other bodies neither — nemo plus iuris ad
alium transferre potest quam ipse habet.** Namely, the UN Charter has
“strictly made a distinction between political and judicial functions and
has determined the jurisdiction in the sphere of political and judicial
organs in detail”, with the Security Council being the main political and
executive organ “whose jurisdiction is strictly limited on the field of

2 Similarly, Damaska (2008) remarks that if the leaders of warring parties ,,expect that

after the end of hostilities a criminal proceedings would be initiated against them,
many of them will simply continue the conflict* (18).

# ICTY was created in 1993, and wars in Croatia (started in 1991) and Bosnia
Herzegovina (started in 1992) lasted until the end of 1995.

2 See e.g. Vujin (1997, 119) and Pordevi¢ (1997, 158).
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securing peace in the world, but without legislative function. Therefore,
it does not have right to create courts” (Avramov 1994, 490).

In its decision in the 7adi¢ case, the ICTY was of an opinion that
“the argument that the Security Council, not being endowed with judicial
powers, cannot establish a subsidiary organ possessed of such powers is
untenable” and that “it results from a fundamental misunderstanding of
the constitutional set-up of the Charter” (7adic, para. 37). Furthermore,
although it admitted that the Security Council indeed “is not a judicial
organ and is not provided with judicial powers”, but an organ whose
“principal function is the maintenance of international peace and
security, in the discharge of which the Security Council exercises both
decision-making and executive powers” (7adic¢, para. 37), the ICTY also
determined that the establishment of the International Tribunal by the
Security Council does not signify, however, that the Security Council has
delegated to it some of its own functions or the exercise of some of its
own powers, nor that it meant “that the Security Council was usurping for
itself part of a judicial function which does not belong to it but to other
organs of the United Nations according to the Charter” (7Tadic, para. 38).
Following this line of thought, the ICTY concluded that the “Security
Council has resorted to the establishment of a judicial organ on the form
of an international criminal tribunal as an instrument for the exercise of
its own principal function of maintenance of peace and security, i.e., as
a measure contributing to the restoration and maintenance of peace in
the former Yugoslavia” (7adi¢, para. 38).

As we can see, the ICTY has just once again reiterated its
general determination that the creation of a criminal tribunal could be
subsumed under the scope of measures which the UN Security Council
can implement in order to maintain or restore international peace and
security (art. 41 of the Charter), thus deeming the objection that the
Council, as an organ that does not have jurisdiction in criminal matters,
could not create subsidiary organs that do possess such jurisdiction, as
irrelevant. However, if we do accept the main thesis of this paper that the
UN Security Council could not have subsumed the creation of a criminal
tribunal under measures which it can implement in order to maintain or

% Some authors in a somewhat harsher way note that the UN Security Council has

arrogantly assigned to itself the role of the supreme judicial authority, which it did
not possess in accordance with the UN Charter (see Kochler 2003, 171-172).
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restore international peace and security, then this issue becomes relevant
once again.

Namely, in contrast to internal (municipal, national) legal systems,
in which there is a centralized legislature authorized by the constitution
to, inter alia, create criminal courts and assign jurisdiction to them,?® in
international law there is no such thing. On contrary, international law,
as the law of international community, “a decentralized community of
sovereign political units — states” (Krec¢a 2019, 30) does not have such
a centralized system of legislation, but rather a system of various formal
legal sources, such as international treaties and international customary
law. Therefore, the UN Security Council, as an executive organ of United
Nations, could not take upon itself the role of such a “centralized legal
authority” which could, analogous to the power of certain organs in
national legal systems, create criminal courts.”” Namely, “in international
community the source of judicial power rests on treaties. By the means
of treaties states transfer a part of their judicial power on international
judicial organs. The system of international judiciary, as it exists today
in the world, is without a single exception [...] a product of treaties,
whether it is the permanent court in question or a court for ad hoc
cases” (Avramov 1994, 489-490). The argument presented by the UN
Secretary-General that the tribunal should be created by the Security

% See e.g. art. 143 of the Constitution of Serbia, Official Gazette of the Republic of
Serbia 98/2006 and 115/2021.

27 Here we would emphasize that neither does the UN General Assembly have
competence to create international criminal courts/tribunals. Namely, although
the creation of the tribunal by the General Assembly could be regarded as a more
legitimate way than its creation by the decision of the Security Council (more
about the possibility of creating an international criminal tribunal by the General
Assembly, see Radulovi¢ 2000, 528-529), it would still not be completely lawful
(see Skuli¢ 2013, 59). However, it could have been legally possible that a process
of negotiating and subsequent adoption of the text of the treaty on establishing
such tribunal was conducted within the auspices of the General Assembly. For
example, such was the case with the 2017 Treaty on Prohibition of Nuclear
Weapons. Nevertheless, here too would the act of creation of the tribunal essentially
be an international treaty, which would therefore be applicable only in relation
to those states that have become parties to it. In other words, the adoption of the
treaty on establishing an international criminal tribunal by some majority vote
in the UN General Assembly would not per se create an obligation for the state
on which territory, i.e. in relation to which nationals this tribunal would have had
jurisdiction — that state would necessarily need to accept jurisdiction of that tribunal.
As Kreca correctly remarks, “in the light of fundamental rules of international law,
international courts cannot be created by the means of unilateral acts of the United
Nations” (Krec¢a 2019, 766). This quote applies to the General Assembly as well.
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Council decision rather than by a treaty because such an approach is
more expedient, i.e. faster (see Report para. 20, 23)* is not an argument
that legalizes the way the ICTY was created — in other words, “such
logic is not possible in relation to the question whether something was
created legally or not, because notwithstanding how much a certain
institution is desirable and useful, with an existing need that it be formed
as soon as possible, these arguments cannot lead to the conclusion that
the creation of such institution was lawful, if it objectively was not”
(Skuli¢ 2013, 65).2°

It is true that the UN Security Council may create subsidiary
organs as it deems necessary for the performance of its functions
(art. 29 of the UN Charter). Nevertheless, “because the creation of a
judicial tribunal is not a means by which the Council may maintain the
peace, it was improper for the Council to form a subsidiary organ to
effectuate that purpose” (Davis 2002, 415). Also, as Avramov correctly
points out, “subsidiary organs [...] are not independent, they do not
act autonomously, but strictly according to instructions and within the
mandate that has been given to them [...] by their nature they are advisory
bodies, with the possibility of giving them some operational tasks, but
strictly within the functioning and jurisdiction of main organs” (Avramov
1994, 490).3° As the UN Security Council has no jurisdiction in criminal
matters, it is inevitable to conclude that any subsidiary organ that it
created, such as the ICTY, could not have such a jurisdiction neither.

In addition to this, legal theory has also criticized the classification
of the international criminal tribunal as a “subsidiary organ” per se. In

2 This kind of argumentation is also present in the part of legal theory (see Zacklin
2004, 361-363)

Moreover, the futility of the conception that such arguments of “speed” and
“expediency” somewhat “legalize” the way in which the ICTY was created is
also shown in the following example — in the case of some very severe crime, in
any state, a public lynching of the perpetrator, or a simple execution of a flagrant
perpetrator, would be significantly faster, i.e. expedient, than conducting judicial
criminal proceedings and such an outcome can often even be favored by a majority
of the population, but such situations in the states where rule of law exists must not
happen in any circumstances (Skuli¢ 2013, 59). Some other authors similarly also
elaborate on why justice is better than revenge in the field of international crimes
(see Cassese 1998, 1-6) — this seems indisputable. However, the way in which this
justice is done, and which encompasses the question of legality of the creation of
a body that delivers justice, needs to be in accordance with law. If not so (as in the
case of the ICTY), then no real justice could be achieved, and such “justice” would
essentially not be much different than pure revenge.

30 1In this sense also Vujin (1997, 119-120) and Radulovi¢ (2000, 534).
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his Report, the UN Secretary-General noted that the tribunal “would
of course, have to perform its functions independently of political
considerations” and that “it would not be subject to the authority or
control of the Security Council with regard to the performance of its
judicial functions” (Report, para. 28). However, various theoreticians
have not been convinced by such reasoning. For example, Krivokapi¢
(2013) argued that the tribunal has been founded as a subsidiary body
of an executive organ (the UN Security Council), and that because of
it the principle of judicial independence has been violated (28).*! The
concern for the independence of the ICTY and, consequently, for the
impartial conducting of criminal proceedings before it, seems even more
legitimate if one bears in mind that, over the years, there have been
numerous indications that the ICTY was biased during its operation.*
In this sense, it has been noted that by the means of a simple overview
of statistical data about ethnicity of persons that were prosecuted before
the ICTY, as well as of the persons that were convicted before this
tribunal (and particularly having in mind the severity of the sentences),
one could reach the conclusion that the “discrimination against the
Serbs dominated the operation of the ICTY” (Petronijevi¢ 2013, 139).%
In a similar manner, Cirié¢ (2013) has somewhat ironically pointed out
that relevant statistical data could lead to the conclusion that “almost
exclusively the perpetrators of war crimes on the territory of former
Yugoslavia were Serbs”, while on the other hand, “among the victims of
these tragic wars, there are almost no Serbs at all” (188) (for an in-depth
analysis of the statistical data concerning the operation of the ICTY see

31 Similarly, Kreca (2019, 766).

32 See e.g. Kochler (2003, 179-180).

3 Colovié (2013) similarly notes that there exists an “incredible disproportion between
the number of indicted and convicted nationals of Serbia and Republic of Srpska
and the number of indicted and convicted nationals of other former republics of the
SFRY” (135). Through an analysis of data available on the official website of the
International Residual Mechanism for Criminal Tribunals, we can conclude that
about 2/3 of the persons that were indicted, as well as about 2/3 of persons that
were sentenced by the ICTY during the time of its operation, were Serbs. https://
www.icty.org/sid/24, last access 14. 8. 2025. In this sense, it is even more indicative
that “the prosecution of the Hague tribunal has indicted as many as four Serbian
presidents and all four of them found themselves in detention and in the courtroom
in the Hague. As it is known, an indictment was never filled neither against Tudman,
nor against Izetbegovi¢” (Ciri¢ 2013, 177).
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Ciri¢ 2012, 196-202).>* One more fact that is a strong indicator of a
biased approach of the ICTY is that there was no criminal prosecution for
the crimes that were committed by NATO during the aggression against
FRY in 1999, although there was no any jurisdictional obstacle to that
(see Degan, Pavisi¢ 2005, 378; Babi¢ 2011, 188; Colovi¢ 2013, 134).

Finally, any sort of a criminal court could not be created as a
“subsidiary organ” of any kind, because that would be completely
opposite to the purpose of the court and the essence of its function,
with an already prima facie and even on a terminological level moral
disqualification of such a court in relation to the requirements of judicial
independence in adjudication (ILIkymuh 2013, 60). Cavoski (1998, 144)
is also of the opinion that “a court as an institution — and especially a
valid and independent court — can in no circumstances be considered to
be a subsidiary organ of an another, not even an executive organ”. In a
similar manner, Stojanovi¢ (2017, 120) writes that “such an extensive
interpretation of the UN Charter is not in line with the spirit of the
Charter” and that “it does not suit neither the nature nor the purpose of
a criminal court” — “a criminal court could not be regarded as a mere
measure”.*

3 Cassese tries to counter such criticisms by highlighting the separation of the court
(i.e. judicial function) from the prosecution within the ICTY (Kaseze 2005, 398).
In that sense, it can generally be said that the “policy” of a certain international
criminal court or tribunal is created “not by the judges, but predominantly by the
prosecutor” (Gaji¢ 2018, 144. For a critical overview of the practice of the ICTY
prosecutor, see e.g. Banovi¢ 2011, 257, 259-260; Ristivojevi¢ 2011, 215-216).
However, it is obvious that the criticisms in question are directed at the ICTY as a
whole, i.e. in the broader sense, of which the prosecutor is an integral part, and not
just at the court stricto sensu. Namely, the ICTY Statute (which was adopted by the
UN Security Council at the same moment when the ICTY was created), explicitly
prescribed the following organs of the “International Tribunal”: (a) the Chambers,
comprising three Trial Chambers and an Appeals Chamber (i.e. the court in
narrower sense); (b) the Prosecutor; and (c) a Registry, servicing both the Chambers
and the Prosecutor (see art. 11 of the Statute). Therefore, we could deem Cassese’s
answer as a not too convincing, and even somewhat cynical, attempt to “clean” the
ICTY from the accusations of conducting biased proceedings/trials (in this sense see
Skuli¢ 2013, 72).

35 1In this sense also Cavoski: “But the members of the Security Council, and especially
its permanent members, have thought not only that force is the law, but also that
they can attribute to certain words the meaning which they never had before. In this
way the terms ‘measure’ and ‘court’ became synonyms” (Cavoski 1998, 24). See
also Skuli¢ (2013, 56-57, 60).
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4. CONCLUDING REMARKS

The analysis conducted in this article has shown that the UN
Security Council did not have the authority to create ICTY. In other
words, the ICTY was founded in a way that was contrary to the rules of
international law of the time. As one author quite plainly and correctly
underlines, “the ICTY was created through an illegitimate®® process, and
accordingly did not possess the jurisdiction to try Tadic or anyone else”
(Davis 2002, 412—413). Namely, law in general, including international
criminal law, “cannot be created, implemented and built by institutions
which were created in a way that is contrary to law” (Skuli¢ 2013, 57).

Nevertheless, this “tribunal” did de facto function for more
than two decades and its legal successor, the International Residual
Mechanism for Criminal Tribunals, which was also created by the UN
Security Council via its resolution 1966 “in order to take over residual
(remaining) functions of the International Criminal Tribunal for Former
Yugoslavia and International Criminal Tribunal for Rwanda” (Gaji¢
2024, 432), operates to this day. This factual operation of the ICTY has
been used by some authors as an argument that supports the thesis of
legality of its creation — in this sense, it has been stated that the practice of
the ICTY has “developed significantly” and that the tribunal “is no longer
disputed by any state in the international community” (Paunovi¢ 1997,
126). However, a de facto operation of the ICTY, which is historically
undeniable, cannot be considered to be a legally valid argument (Skuli¢
2013, 57). In other words, the fact that this “tribunal” did factually
operate does not in any way legalize the way it was created.®’

% The better word here would be “illegal” or “unlawful”.

It is true that in the end there were no states that formally contested the way in
which the ICTY was formed and, consequently, the legality of the tribunal in fofo.
Therefore, all of relevant states decided to cooperate with the tribunal (see e.g.
Law on the Cooperation of Serbia and Montenegro with the International Tribunal
for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991,
Official Gazette of the Republic of Serbia 18/2002 and Official Gazette of Serbia
and Montenegro 16/2003). However, such state practice cannot be an argument
in favor of the legality of the creation of the ICTY, but rather a demonstration of
acknowledgement of political reality by the states in question. In other words, how
could the states in relation to which territory, i.e. in relation to which nationals
the ICTY had jurisdiction, effectively try to resist the cooperation with this
institution, having in mind that all of these states are relatively small and more or
less insignificant factors in the international community? The answer is in no way,
because, if they decided not to cooperate and “recognize” the tribunal, they would

37
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In this regard, we cannot accept from a legal point of view the
following reasoning: “Even if the Security Council has indeed exceeded
its authority, that could be countered by the use of the same logic which
was used by the Nuremberg court when it dismissed the objections of
German defense in connection to the application of the nullum crimen,
nulla poena principle [...] Would not the conscience of humanity and
the feeling of fairness have been seriously undermined if the persons,
who have been completely aware that they were violating international
law — and such awareness must have been on a by far greater level, given
the development of law, than the one of Nazi war criminals 1939-1945
— stayed unpunished because of formal reasons” (Obradovi¢ 1996, 101).
Given the fact that a discussion on the question of the nullum crimen,
nulla poena sine lege (i.e. principle of legality) in the context of post-
World War II trials by far exceeds the scope and purpose of this paper,*®
we would only limit ourselves to, in some sense, the confusion that the
quoted author has made. Namely, one thing is whether a concrete body
of international criminal judiciary has been formed legally, while another
thing is whether such a body conducts its operation according to law.
The former is a precondition for the later — if such a body is not formed
lawfully, then the way in which it operates is irrelevant. On the other
hand, the fact that an international judicial organ has been formed legally
does not per se mean that it would conduct criminal proceedings legally.
The IMTN has been formed by international treaty, while the ICTY has
been formed by the decision of the UN Security Council — therefore,
the IMTN has been formed in the far more lawful way than it was the
case with the ICTY.

Also, the second part of the citation is legally dubious — the quoted
author speaks of “persons who have violated international law” and
who would stay unpunished if the ICTY had not been formed. It is
indisputable in abstracto that the perpetrators of crimes, and especially
the perpetrators of core international crimes must be punished for the
crimes they have committed. It is also clear that such crimes were indeed

be faced with serious political repercussions, until they would essentially be forced
to yield (see LIxynnpuh 2021, 35-36). Here we once again see the consequences
of the abuse of powers that the UN Charter has given to the Security Council —
the sovereign states were essentially unlawfully coerced to renounce part of their
sovereign rights, i.e. part of their criminal jurisdiction, and transfer it to the ICTY.

3% For detailed analysis of the principle of legality in international criminal law see
Skuli¢ (2010, 85-99) and Skundri¢ (2024).
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committed on the territory of former Yugoslavia. However, how do
we determine who are the persons that have committed these crimes
in concreto? And how do we know which are the crimes that have
been committed in concreto? These are the questions that only a court,
national or international, could answer, but only the court which has been
formed in accordance with law. The ICTY — as we have seen — was not
such court.

In this sense, from the legal point of view, we can dismiss the
concerns expressed by some authors that “the consequence of accepting
the thesis on illegality of the Tribunal would be that it would not be
possible to try anyone before an international court for crimes committed
during the conflicts on the territory of former Yugoslavia” (Dimitrijevic¢
et al. 2013, 54) — the possibility to try persons in relation to whom
there were reasonable grounds to believe that they have committed
international crimes during the armed conflicts on the territory of former
Yugoslavia before an international court would be exactly the same as
in the case of such crimes committed during any other war or armed
conflict after the Second World War, in which cases, as we have seen,
no international criminal tribunal has been set up. This means, as it
was possible (but never materialized) in those earlier cases, that in the
case of former Yugoslavia the relevant states could have concluded an
international treaty to create such an international criminal court or
tribunal and transfer a part of their criminal jurisdiction to it. On the
other hand, if they had decided not to conclude such a treaty, then their
national criminal judiciaries would have had jurisdiction. It is true, as we
have already pointed out, that national criminal proceedings in relation to
international crimes are at the utmost risk to be futile. Nevertheless, that
does not mean that an international criminal tribunal could and should
have been created contra legem in order to eradicate that futility, as it was
done with the ICTY — in the end, that meant that the nationals of former
Yugoslavia (as well as the nationals of Rwanda), that were suspected to
be responsible for international crimes in question, were discriminated
in relation to the nationals of all the other states in the world that have
been involved in wars and armed conflict since the end of the World War
II, in which such crimes have been committed.*

¥ In this sense, we must deem the conclusion to which Davis (2002, 419) comes

(an author that, as we have seen in this paper, quite clearly and openly regards
the method in which the ICTY was created as an unlawful one), that “the age-old
maxim ‘two wrongs don’t make a right” has finally faltered. In a situation where one
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We have, in our opinion, demonstrated in this article that the
ICTY has been formed unlawfully. Now the question is posed — what to
do with that conclusion? The ICTY now belongs to the realm of legal
history.** Therefore, the first and the most obvious contribution of this
paper is in the field of legal-historical evaluation of the ICTY, whose
creation should be regarded as a negative example when it comes to the
legal means and methods of creating international criminal courts and
tribunals.

However, the second contribution of this paper is aimed at the
legal legacy of the ICTY, i.e. its influence on further development of
international criminal law. Namely, given the fact that, as we have
shown, this tribunal has been created unlawfully, its legacy should also
be assessed having that fact in mind. This means the following:

1. All the existing, as well as all the eventually “upcoming”
international criminal courts and tribunals should, in their
practice, have an almost complete disregard of the jurisprudence
of the ICTY. This also applies to national criminal courts when
they conduct trials for international crimes. In other words, the
decisions of the ICTY should not be given the precedential
character and they should not be consulted in the process of
determining whether a concrete norm of general customary
international criminal law exists or not. This is particularly
important for the (permanent) International Criminal Court (ICC)
— a court that has been formed in accordance with the rules of
international law (by the means of an international treaty, i.e.
the Rome Statute) and which has at its disposal a complex and
comprehensive (albeit not perfect) system of sources of law
applicable before it — in the first line the Rome Statute itself,
as well as the Elements of Crimes and Rules of Procedure and
Evidence.

2. Legal doctrine could of course research, analyze and critically
evaluate the concrete decisions of the ICTY. However, it must
always be aware that these decisions were made by the unlawfully

wrong is the commission of heinous and brutal war crimes and the other wrong is
the illegal establishment of a tribunal to try those criminals — two wrongs do make a
right”, as unconvincing.

Notwithstanding the operation of the already mentioned International residual
mechanism for criminal tribunals, which continues to perform its remaining
functions.

40
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created tribunal, and that as such they cannot be regarded as
having any influence on general customary international criminal
law. Therefore, the status of the ICTYs jurisprudence within
the domain of legal theory should be somewhat similar to the
doctrine itself, 1.e. similar to theoretical works and considerations.

REFERENCES

Babi¢, Milos. 2011. Medunarodno krivicno pravo. Banja Luka: Pravni
fakultet u Banjoj Luci.

Banovi¢, Bozidar. 2011. Selektivno krivicno gonjenje pred medunarodnim
kriviénim sudovima. Revija za kriminologiju i krivicno pravo, 49 (2-3),
str. 253-265.

Baroni, Franca. 2000. The International Criminal Tribunal for the Former
Yugoslavia and Its Mission to Restore Peace. Pace International Law
Review, 12 (2), pp. 233-252.

Bassiouni, Cherif. 1994. The United Nations Commission of Experts
Established Pursuant to Security Council Resolution 780 (1992). The
American Journal of International Law, 88 (4), pp. 784-805.

Cassese, Antonio. 1998. Reflections on International Criminal Justice. The
Modern Law Review, 61 (1), pp. 1-10.

Colovié¢, Vladimir. 2013. ,,Formiranje Hagkog tribunala — primer
nepostovanja prava i stvarnih ¢injenica®. U Jovan Cirié¢ (prir.), Haski
tribunal izmedu prava i politike (str. 120—137). Beograd: Institut za
uporedno pravo.

Ciri¢, Jovan. 2012. Dvadeset godina Haskog tribunala. Pravni Zivot, Tom
I, 61 (9), str. 189-208.

Ciri¢, Jovan. 2013. ,,Da li ¢e posle ,,Haga“ do¢i do istinskog pomirenja
na prostorima bivse SFRJ?*. U Jovan Ciri¢ (prir.), Haski tribunal izmedu
prava i politike (str. 171-192). Beograd: Institut za uporedno pravo.

Dahm, Georg, Delbriick, Jost, Riidiger, Wolfram. 2002. Vélkerrecht. Band
1/3. Berlin: De Gruyter Recht.

Damaska, Mirjan. 2008. Pravi ciljevi medunarodnog kaznenog pravosuda.
Hrvatski ljetopis za kazneno pravo i praksu, 15 (1), str. 13-33.

33



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Davis, Jeffrey W. 2002. The Two Wrongs Do Make a Right: The
International Criminal Tribunal for the Former Yugoslavia was Established
Illegally — But it Was the Right Thing to Do...So Who Cares. North
Carolina Journal of International Law, 28 (2), pp. 395-419.

Degan, Vladimir Duro, Pavisi¢, Berislav. 2005. Medunarodno kazneno
pravo. Rijeka: Pravni fakultet SveuciliSta u Rijeci.

Dimitrijevi¢, Vojin, HadZi-Vidanovi¢, Vidan, Jovanovi¢, Ivan, Markovi¢,
Zarko i Milanovié¢, Marko. 2013. Haske nedoumice: poznato i nepoznato
o Medunarodnom krivicnom tribunalu za bivsu Jugoslaviju. Beograd:
Beogradski centar za ljudska prava.

Pordevi¢, Stevan. 1997. ,,Medunarodni krivi¢ni tribunal za prethodnu
Jugoslaviju (neka kriticka zapazanja)“. U Svetislav Taborosi (ur.),
Medunarodno krivicnopravna pitanja i Haski tribunal (str. 157-164).
Beograd: Pravni fakultet Univerziteta u Beogradu.

Gaji¢, Aleksandar. 2024. ,,Mehanizam za medunarodne krivicne tribunale
i pravni poredak Republike Srbije”. U Jelena S. Perovi¢ Vujaci¢ (ur.),
Pravo na pravdu — izazovi savremenog doba: zbornik radova 37. susreta
Kopaonicke Skole prirodnog prava - Slobodan Perovi¢, Tom I (str. 431—
443). Beograd: Kopaonicka skola prirodnog prava — Slobodan Perovic.

Greenwood, Christopher. 1993. The International Tribunal for Former
Yugoslavia. International Affairs (Royal Institute of International Affairs
1944-), 69 (4), pp. 641-655.

Kaseze, Antonio. 2005. Medunarodno krivicno parvo (prev. Obrad Raci¢
u sar. s Vidanom Hadzi-Vidanovi¢em i Markom Milanovi¢em). Beograd:
Beogradski centar za ljudska prava.

Kochler, Hans. 2003. Global Justice or Global Revenge? International
Criminal Justice at the Crossroads. Vienna/New York: Springer.

Krapac, Davor. 1995. Sud za ratne zlocine na podrucju bivse Jugoslavije.
Zagreb: Hrvatski helsinski odbor za ljudska prava i Hrvatski pravni centar.

Krivokapi¢, Boris. 1996. Medunarodni kriviéni tribunali za bivSu
Jugoslaviju i Ruandu — pro et contra. Strani pravni zivot, 40 (1-3), str.
43-55.

Krivokapi¢, Boris. 2013. , NeSto drugaciji pogled na medunarodne
krivicne sudove®. U Jovan Ciri¢ (prir.), Haski tribunal izmedu prava i
politike (str. 6-52). Beograd: Institut za uporedno pravo.

34



APXURB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Matheson, Michael J., Scheffer, David. 2016. The Creation of the Tribunals.
The American Journal of International Law, 110 (2), pp. 173-190.

Meron, Theodor. 1993. The Case for War Crimes Trials in Yugoslavia.
Foreign Affairs, 72 (3), pp. 122-135.

Meron, Theodor. 1994. War Crimes in Yugoslavia and the Development
of International Law. The American Journal of International Law, 88 (1),
pp. 78-87.

Milojevi¢, Momir. 1997. ,,Osnivanje medunarodnog krivicnog suda‘“. U
Svetislav Taborosi (ur.), Medunarodno krivicnopravna pitanja i Haski
tribunal (str. 91-104). Beograd: Pravni fakultet Univerziteta u Beogradu.

Miti¢, Miodrag. 1997. ,,Odnos drzava prema Medunarodnom tribunalu
za gonjenje lica odgovornih za ozbiljne povrede medunarodnog
humanitarnog prava na teritoriji bivse Jugoslavije*. U Svetislav Taborosi
(ur.), Medunarodno krivicnopravna pitanja i Haski tribunal (str. 145—
155). Beograd: Pravni fakultet Univerziteta u Beogradu.

Murphy, Sean. 1999. Progress and Jurisprudence of the International
Criminal Tribunal for the Former Yugoslavia. The American Journal of
International Law, 93 (1), pp. 57-97.

Obradovi¢, Konstantin. 1996. ,,Oruzani sukobi u Jugoslaviji i problem
odgovornosti za teske povrede medunarodnog humanitarnog prava”.
U Vladan A. Vasilijevi¢ (ur.), Medunarodni krivicni tribunal za bivsu
Jugoslaviju: karakteristike i procedure (str. 71-102). Beograd: Promete;.

Paunovi¢, Milan. 1997. , Medunarodni krivicni tribunal za teske povrede
medunarodnog humanitarnog prava na podrucju bivse Jugoslavije”. U
Svetislav Taborosi (ur.), Medunarodno krivicnopravna pitanja i Haski
tribunal (str. 125-130). Beograd: Pravni fakultet Univerziteta u Beogradu.

Petronijevi¢, Goran. 2013. ,,Neprincipijelnosti u primeni pravnih standarda
u radu MKSJ-a“. U Jovan Ciri¢ (prir.), Haski tribunal izmedu prava i
politike (str. 138—150). Beograd: Institut za uporedno pravo.

Radulovi¢, Drago. 2000. Legality and Legitimacy of the Tribunal for the
Prosecution of Persons Supposed to be Responsible for Serious Violations
of the International Humanitarian Law Committed in the Territory of
Former Yugoslavia (the Hague Tribunal). Facta Universitatis, Series: Law
and Politics, 1 (4), pp. 525-539.

35



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Schabas, William A. 2001. An Introduction to the International Criminal
Court. Cambridge: Cambridge University Press.

Shaw, Malcolm. 2003. International Law. Cambridge: Cambridge
University Press.

Sorel, Jean-Marc. 2011. Les tribunaux pénaux internationaux: Ombre
et lumicre d’une récente grande ambition. Revue Tiers Monde — Justice
pénale internationale: Nouvel ordonnancement moral du monde ou
marchandage diplomatique?, 52 (205), pp. 29-46.

Stojanovi¢, Zoran. 2017. Medunarodno krivicno pravo. Beograd: Pravna
knjiga.
Varadi, Tibor, Bordat, Bernadet, KneZevié¢, Gaso & Pavi¢, Vladimir. 2019.

Medunarodno privatno pravo. Beograd: Univerzitet u Beogradu — Pravni
fakultet.

Vasilijevi¢, Vladan A. 1996. ,,Medunarodni tribunal za nekadasnju
Jugoslaviju: izmedu potrebe i1 osporavanja”. U Vladan A. Vasilijevié¢
(ur.), Medunarodni krivicni tribunal za bivsu Jugoslaviju: karakteristike
i procedure (str. 7-70). Beograd: Promete;j.

Vujin, Milan. 1997. Stalni medunarodni krivi¢ni sud — osnivanje i statut
suda. U Svetislav Taborosi (ur.), Medunarodno krivicnopravna pitanja
i Haski tribunal (str. 115-123). Beograd: Pravni fakultet Univerziteta u
Beogradu.

Zacklin, Ralph. 2004. Some Major Problems in the Drafting of the ICTY
Statute. Journal of International Criminal Justice, 2 (2), pp. 361-367.

Avramov, Smilja. 1994. Medunarodno krivi¢no pravo i povelja UN. 4nali,
42 (5), str. 479-499.

Avramov, Smilja. 2011. Medunarodno javno pravo. Beograd: Akademija
za diplomatiju i bezbednost.

Bojani¢, Ognjen. 2022. Pokusaj sudenja nemackom caru Vilhelmu
II nakon Velikog rata. Zbornik studentskih radova Pravnog fakulteta
Univerziteta u Beogradu, 2, str. 177-191.

Gaji¢, Aleksandar. 2009. Medunarodni kriviéni sud za biv§u Jugoslaviju
iz perspektive ljudskih prava. Anali, 57 (4), str. 138—155.

Gaji¢, Aleksandar. 2018. ,,Napomene o kontroli medunarodnih krivi¢nih
sudova i tribunala“. U Sreto Nogo (ur.), Suverenitet i rad medunarodnih

36



APXURB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

sudova (str. 134—146). Beograd: Udruzenje za medunarodno krivi¢no
pravo i Intermex.

Etinski, Rodoljub, Daji¢, Sanja i Tubié, Bojan. 2017. Medunarodno javno
pravo. Novi Sad: Univerzitet u Novom Sadu — Pravni fakultet.

Krec¢a, Milenko. 2019. Medunarodno javno pravo. Beograd: Univerzitet
u Beogradu — Pravni fakultet.

Mitrovi¢, Dragan. 2015. Uvod u pravo. Beograd: Univerzitet u Beogradu
— Pravni fakultet.

Raicevi¢, Nebojsa. 2002. Osnivanje, organizacija i nadleznost
medunarodnih ad hoc krivi¢nih tribunala. Zbornik radova Pravnog
fakulteta u Nisu, 36 (42), str. 345-370.

Ristivojevi¢, Branislav. 2011. Uticaj politike na razvoj i uoblicavanje
medunarodnog krivicnog prava. Anali, 59 (1), str. 205-222.

Cavoski, Kosta. 1998. Hag protiv pravde. Beograd: IKP ,,Nikola Pasi¢*.

Skuli¢, Milan. 2010. Naéelo zakonitosti u krivi¢nom pravu. Anali, 58 (1),
str. 66—107.

Skuli¢, Milan. 2013. ,Jedan pogled na Haski tribunal i njegovo mesto u
istoriji“. U Jovan Ciri¢ (prir.), Haski tribunal izmedu prava i politike (str.
53-119). Beograd: Institut za uporedno pravo.

Skuli¢, Milan. 2020a. Krivicno procesno pravo. Beograd: Univerzitet u
Beogradu — Pravni fakultet.

Skuli¢, Milan. 2020b. Medunarodno krivicno pravo. Beograd: Univerzitet
u Beogradu — Pravni fakultet.

Skundri¢, Aleksa. 2021. Nadleznost medunarodnih krivicnih sudova i
tribunala. Master rad. Univerzitet u Beogradu — Pravni fakultet.

Skundri¢, Aleksa. 2024. , Nag&elo zakonitosti u medunarodnom krivi¢nom
pravu“. U Milan Skuli¢, Rodoljub Etinski, Ivana Miljus, Aleksa Skundri¢
(ur.), Odnos medunarodnog krivicnog i nacionalnog krivicnog prava, Tom
1 (str. 589-614). Beograd: Udruzenje za medunarodno krivi¢no pravo i
Univerzitet u Beogradu — Pravni fakultet.

37



APXUB, 3/2025 - M. Skuli¢, A. Skundri¢ — The Legality Of Creation Of The ...
(cmp 9-38)

Munan HIKVJIMHh
Anekca IIIKYHJIPWUh

3AKOHUTOCT OCHUBAA MEBYHAPOIHOT
KPUBUYHOT TPUBUHAJIA 3A BUBIITY
JYTOCJIABUJY (MKTBJ)

Pe3ume

I'maBHM MUb OBOT pajia je 1a ce W3BPILY IIPaBHA aHAJIN3A HAYUHA
Ha KOju je ocHOBaH Mel)yHapoaHu KpUBHYHU TPUOyHaT 3a OMBILY
JyrocnaBujy (MKTBJ). ¥ unipy ocTtBapema OBOT 1[UJba, ayTOPH CY
HUCTPaXKUJIU MPOIEC OCHUBaWma TpuOyHasa, TEOPUjCKe pacipaBe O
IETOBOM CTBapamy, Kao 1 OITyKy camor TpubyHana y npeamety Taouh.
AyTtopu cy yrBpauu na Caser 6e30eTHOCTH Yjennib-eHIX Halllja, KOju
je ocaoBao MKTBJ no3usajyhu ce na Ilormassse VII [loBesse YH, HUje
nmao osiamheme a To yIuHH, Te ¢y 3aksbyumiu aa je MKTBJ ocnoBan
He3akoHuTo. Crora, ayTopu cMarpajy na cyacka npakca MKTBJ ve Tpeda
Jla ce TyMadu Ha HA4¥H KOjH jOj TIPHJIaje TPelieICHTHH KapaKTep, OHOCHO
Kao JOTIPUHOC Pa3BOjy OMIITEr 00W4ajHOT MeljyHapOoIHOT KPUBHYHOT
mpaBa. Y TOM CMHUCIY, ayTOPH 3aKJbyuyjy Za Opyrd MehyHapoaHu
KPUBHYHH CYy[OBU U TpHOyHanu, a nocedHo Mel)yHapoaHu KpuBUYHU
cyq, He Tpeba y CBOjoj MpaKcu Aa ce Mo3uBajy Ha cyacky npakcy MKTBJ
Kao Ha M3BOp IpaBa OWJIO Koje BpcTe, Beh 1a Ou TakBa mpakca Moria
OWTH peJIeBaHTHA JeJIMHO Y 00IaCTH IPaBHE TEOPH]je, Kao J1a MPEICTaB/ba
JNOKTPUHAPHU PaJl.

Kibyune peun: MelyHaponHu KpuBWUHM TpuOyHan 3a OWBIILY
Jyrocnasujy, MKTBJ, Xamrku Tpubynai, MelyHapomHO
KpUBHYHO IpaBo, Caset 6e36eanoctr YH, Melynaponau
kpuBHuHU cya, [Toessa YH.
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